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District of Columbia. 
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j 

GILBERT S. LONAS and LOUISE LAURENCE, 

Appellants, 


MINNIE BETTS, Appellee. 


Special Appeal from an Order of the District Court of the 
United States for the District of Columbia, Holding a 
Probate Court. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is a special appeal allowed by this Court from an 
order of the District Court of the United States for the 
District of Columbia, holding a Probate Court, denying 
leave to amend answer to a petition for caveat and denying 



2 


judgment on the pleadings or amendment of pretrial 
memorandum. The Court below had jurisdiction over pro¬ 
bate of the contested will under D. C. Code, 1940, §§ 11-501, 
11-503, 11-504, and to determine whether appellee had 
sufficient interest to file a caveat under §§ 11-503 and 19-309. 
This Court has jurisdiction to allow the special appeal 
from said interlocutory order under D. C. Code, 1940, 
§ 17-101. 

STATEMENT OF THE CASE. 

John Henry Singer died a resident of the District of 
Columbia on November 11,1944. (App. 5) Two days later, 
there were filed with the Register two wills executed by 
him. (App. 1, 3) The earlier will, dated August 3, 1944, 
left the entire estate to the National Baptist Memorial 
Church, to be used as the Board of Deacons might decide. 
No other person was given any interest in the estate by 
the terms of this prior will. (App. 1-3) The later will, 
dated October 11, 1944, left the entire estate to appellants, 
Gilbert S. Lonas and Louise Laurence (referred to in the 
will as Louise A. Lonas). (App. 3-4) 

On petition of appellants, the later will was admitted 
to probate on July 13, 1945. (App. 5, 7) No objection or 
caveat has been filed on behalf of the beneficiary or the 
executor named in the earlier will. 

A petition for caveat was filed on behalf of the appellee, 
Minnie Betts, as surviving sister of deceased. (App. 8) 
Without any reference to the earlier will on file, she alleged 
her interest as follows (App. 8): 

1. * * * that she is a sister and the sole surviving 
heir of John Henry Singer, deceased, * * • 

3. That the interests of petitioner have been and in 
the future would continue to be injuriously affected 
by the allowance of said pretended will and its ad¬ 
mission to probate; • • • 

In their answer appellants stated that they were not ad¬ 
vised as to the relationship of appellee to decedent and 
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denied that her interest had been or would be injurioudly 
affected by the probate. (App. 13) 

The Probate Court entered an order framing issues (App. 

15- 16), and at pretrial the contentions of appellee were 
restated and the issue of mental capacity abandoned. (App. 

16- 17). At this time apparently no consideration was 
given to the standing of the appellee to file her caveat, jin 
the face of the previous will, which also excluded her from 
the estate and would be reinstated if the caveat were suc¬ 
cessful. 

Former counsel engaged for trial withdrew and new 
counsel, in preparing the case, noted that appellee wfas 
evidently a volunteer with no real interest, and accordingly 
should not be permitted to continue with her contest under 
the decision in Werner v. Frederick, 68 App. D. C. 158, 94 
F. 2d 627 (1937). Accordingly two motions were filed on 
behalf of appellants in order to establish this point. One 
was a motion for leave to amend the answer (App. 19-20) 
so as to state more specifically the denial of appellee’s in¬ 
terest by virtue of the existence of the prior will. The 
other was a motion for judgment on the pleadings on ihe 
ground that appellee as caveator had failed to plead ljier 
interest sufficiently or in the alternative for an amendment 
of the pretrial memorandum to include as a preliminary 
issue the question of the validity of the previous will. (App. 
19) | 

These two motions were denied by the trial court with¬ 
out opinion. (App. 21) A special appeal from this inter¬ 
locutory order was then applied for and allowed. 

The record and the printed appendix include matjter 
designated by appellee but not germane to the very narijow 
issue raised on this appeal. Discussion thereof is post¬ 
poned to the end of this brief. 
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STATUTE INVOLVED. 

D. C. Code, 1940, § 19-309: 

If, upon the hearing of the application to admit a 
will to probate, the court shall decree that the same be 
admitted to probate, awy person in interest may file a 
caveat to said will and pray that the probate thereof 
may be revoked at any time within three months after 
such decree, if it be a will of personal property, and as 
far as it is a will of personal property; and if it be a 
will of real estate, and as far as it is such will of real 
estate, any person interested actually served with pro¬ 
cess or personally appearing in such proceedings may 
file such caveat within one year after such decree; any 
person interested who at said time was returned “Not 
to be found” and was proceeded against by publica¬ 
tion may file such caveat within two years after such 
decree; and any person interested who at the time of 
said decree is within the age of twenty-one years may 
file such caveat within one year after he becomes of age. 

POINTS ON SPECIAL APPEAL. 

A caveator must clearly set forth the facts to indicate 
his interest in filing the caveat, and an heir, excluded by a 
prior w’ill on file, must set forth his interest in the face of 
that will, and the effect of such will on his interest should 
be tried as a preliminary issue. 

SUMMARY OF ARGUMENT. 

In order to contest a will, a person must have an interest 
in the estate to be resolved by the contest. That interest 
must be such that the caveator will receive a portion of the 
estate if the contested will is held invalid. Otherwise the 
estate could be put to expense and delays at the suit of a 
meddlesome volunteer. In Werner v. Frederick, 68 App. 
D. C. 158, 161, 94 F. 2d 627, 630 (1937), this policy was 
expressed as follows: 

“The reason for requiring an interest to set aside 
a will to be shown, before an attack on the will may 
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proceed, is that the estate of a decedent ought not 
be subjected to the trouble and expense of an attack, 
except by one who, if the attack prove successful, 
would have some legal claim upon the estate.” (Em¬ 
phasis here and throughout this brief supplied) 

Two things are required: (1) The interest of the caveaior 
must be set forth clearly in her pleading. (2) If that in¬ 
terest involves the validity of a prior will, there should be 
a preliminary issue submitted to the jury, to determine the 
interest of the caveator. In this case, appellee as caveaior 
has no interest whatever to protect in her contest of fhe 
last will, unless the previous will is also invalid. If she 
means to assert that it is invalid, she should so state in her 
pleading and failing this, her petition for caveat should jbe 
dismissed. If she does so state and her allegation is denied, 
there should be a preliminary issue to determine t}he 
matter at the outset. 

ARGUMENT. 

District of Columbia Cases. 

In Werner v. Frederick , 68 App. D. C. 158, 94 F. 2d 627 
(1937), the caveator claimed as legatee under an alleged 
lost will of previous date, a carbon copy of which was filed 
with the Register. Upon the motion of the proponent of 
the last will, the trial court included as a preliminary is^ue 
the question whether the decedent ever executed such a 
previous will, in order to determine at the outset the m- 
terest of the caveator. The proponent appealed on several 
points, but principally on the ground that the issue was too 
narrow and should have been broadened to inquire whether 
the previous will remained the last will until the testator’s 
death. This Court agreed with the contention only par¬ 
tially, and held that 

‘‘The preliminary issue should be stated so as to 
require the caveator to allege and prove, preliminarily, 
that the prior will was executed, and that it remaiped 
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the last will and testament of the testator until his 
death, except for the effect of the subsequent will, if 
valid, to revoke it.” 68 App. D. C. at 160. 

In its reasoning, this Court was at pains to explain the 
policy leading to this result.: 

“Under D. C. Code 1929, tit. 29, § 59, 31 Stat. 1212, 
§ 137, any person in interest may file a caveat in oppo¬ 
sition to a will admitted to probate. Under similar 
statutes it has been held that one named as a beneficiary 
in a prior will has an interest to contest a later one by 
virtue of which his share has been reduced or de¬ 
stroyed, and this whether or not he is heir at law or 
next of kin of the testator. Hamill v. Hamill, 162 Md. 
159, 159 Atl. 247 (and other authorities cited) * * * 
But one who seeks to establish, as a beneficiary under 
a prior will, an interest to attack a later one cannot 
content himself with showing that the prior will was 
executed. He must show also that, except for the effect 
of the later will, if valid, to revoke the earlier one, the 
latter remained the last will and testament of the tes¬ 
tator until his death. The reason for requiring an in¬ 
terest to set aside a will to be shown, before an attack 
upon the will may proceed, is that the estate of a 
decedent ought not be subjected to the trouble and ex¬ 
pense of an attack, except by one who, if the attack 
prove successful, would have some legal claim upon 
the estate. See Safe Deposit & Trust Co. of Baltimore 
v. Devilbiss, 128 Md. 182, 187, 97 Atl. 367, 369, 1916. 
And if the former will relied upon, though executed, 
had been revoked by the testator in some manner other 
than by the later will, if valid, whatever interest might 
have arisen in the beneficiary by virtue of execution of 
the prior will would have ceased, so that at the time 
of his attack upon the later will he would have no 
standing.” 

The opinion goes on to consider the sufficiency of the alle¬ 
gations in the pleadings, and to point out the necessity of 
trying the preliminary issue and obtaining a verdict there¬ 
on before the issues of the last will were heard. 
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The foregoing reasoning and result apply with equal 
force to the case at hand. If there is any defect in Ae 
last will of John Henry Singer, presumably the Church, 
which would receive the property under the previous will, 
would have filed its own caveat. Although we cannot kniw 
from this record, it probably decided upon investigation 
that the testator had changed his mind and there was ho 
valid ground for contest. The real party in interest having 
refrained from contest, the appellants as beneficiaries under 
the last will, should be free from the scurrilous attacks jto 
which they have been subjected in this litigation. In these 
circumstances there is equal reason, on the principle of the 
Werner case, to require the next of kin and heir at law 
to set forth facts to show that despite the existence of the 
previous will, she is entitled to some interest in the estate 
in the event her caveat should be successful. And for this 
contention there is ample support in cases discussed beloW. 

A somewhat similar situation arose in Parks v. CalveW, 
56 App. D. C. 381,15 F. 2d 895 (1926). Mazella Parks was 
named as a legatee in a former will executed by the dece¬ 
dent, which had been superseded by still another will not 
offered for probate, which in turn was superseded by the 
last will. When she filed a caveat, it was held that she 
“clearly has no legal interest in the estate”. 

And in Kashouty v. Deep. 75 U. S. App. D. C. 259, l|26 
F. 2d 233 (1942), it was held that the heirs of a deceased 
grantor could not sue for cancellation of his deed so lolng 
as a will, as yet unprobated, devising the property to an 
executor, was on file with the Register. Until its validity 
was determined, the heirs could not show a sufficient inter- 
est in their suit because they might be completely excluded 
by it. | 

Two District of Columbia cases, Angell v. Groff , 42 App. 
D. C. 198 (1914) and Naylor v. Mealy, 62 App. D. C. 3j21, 
67 F. 2d 693 (1933), are relied upon to support appellee’s 
argument that an heir can always file a caveat. Nothing 
could be more remote from the true meaning of those cases. 
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The broad statements in these decisions, that the necessary 
interest is such that the caveator would receive part of the 
estate in the event of intestacy, must be read in the context 
of the opinions, which dealt in each instance with a single 
will, contested by kin of a degree too remote. These cases 
only serve to show the concern of the Court in rejecting 
contests by those who have no interest to be served by the 
caveat. 

In Angell v. Groff, supra, the caveator was the heir of 
an heir presumed dead after an absence of seven years. 
But during the two years when he could have filed a caveat, 
he was presumed alive, though his whereabouts were then 
unknown. 

In Naylor v. Mealy , supra, the caveator simply alleged 
that she was “next of kin” and “a party in interest”. This 
was held insufficient as an allegation of interest without 
a statement of the exact relationship, particularly in the 
face of papers on record showing her to be a first cousin 
while a sister of decedent was still living. 

Appellants contend that in this case, with a will of pre¬ 
vious date on file, also disinheriting the appellee, she was 
required to set forth in her pleading facts to show her in¬ 
terest despite that will, and her failure to do so made her 
allegation that she was a sister of the decedent insufficient. 

On the authority of the foregoing decisions, the order 
appealed from should be reversed, with directions to frame 
an issue as to the validity of the previous will for prelim¬ 
inary determination of appellee’s interest, if she should 
make adequate allegation of her interest despite the prior 
will, otherwise her caveat to be dismissed. 

Cases in Accord From Other Jurisdictions. 

In other jurisdictions the question has arisen on the pre¬ 
cise facts we have here. Succession of Feitel, 187 La. 596, 
175 Sou. 72 (1937), contains such a thorough consideration 
of the problem and such a complete answer to the points 
raised by appellee that we quote from the opinion at length. 
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The Executor filed a will for probate. A niece as next! of 
kin filed suit to annul it. The executor then challenged her 
interest as a contestant on the ground that there were 
three previous wills, any one of which would exclude her 
from the estate and one of which at least would be rein¬ 
stated if the last will were annulled. The trial court de¬ 
cided she had no interest. On appeal it was first held that 
as next of kin she had an interest, but on rehearing, the 
decision of the trial court was affirmed, the court saying|: 

“Our conclusion is that, inasmuch as the plaintiff in 
this case would gain nothing if the will dated June 7, 
1934, should be annulled, she has no right of action to 
have it annulled. Article 15 of the Code of Practice 
declares: ‘An action can only be brought by one hav¬ 
ing a real and actual interest which he pursues.’ * * * 

“An heir, suing to annul the last will of the deceased, 
is barred as effectively if it be proved that there ip a 
residuary legatee under a previous, valid will, as iff a 
nearer relation to the deceased stood in the plaintiff’s 
way. * * * 

“On the first hearing of this case, in this couri, a 
majority of the members of the court were of the opin¬ 
ion that the wills which antedated the one under attack 
could not be considered, even for the purpose of de¬ 
termining whether the plaintiff had a right of action, 
because these previous wills had not been admitted to 
probate. The opinion was based upon article 1644j of 
the Civil Code, and upon certain expressions found in 
the opinion rendered in the Succession of McDermott, 
136 La. 80, 66 So. 546, 547. Article 1644 of the Civil 
Code declares that a testatment must be probated be¬ 
fore it can have effect. But that means merely that 
a testament cannot be executed, or carried out, uptil 
the testament has been probated. It does not mean 
that a testament that has not been probated is not ad¬ 
missible in evidence, or entitled to consideration, in 
determining whether a person who is suing by virtue 
of the testament, or is suing in spite of it, has a right 
of action. * * * 

“If we maintain, in a case like this, that the cdurt 
cannot consider a previous will merely because it [has 


10 


not been probated, in determining whether the plain¬ 
tiff has a right of action, and if the plaintiff should 
succeed in annulling the last will, the plaintiff would 
have to bring another suit to annul the next preceding 
will, when probated; and, if the plaintiff should suc¬ 
ceed also in annulling that will, he or she would have 
to bring another suit to annul the next preceding will, 
when probated, and so on down the line; and, if the 
plaintiff should eventually come to a valid will, all 
of his or her victories—and all of the time and trouble 
given to the litigation—would be in vain. We must 
bear in mind that, in a case where the testator has 
made several wills, in each of which he has revoked 
the preceding will or wills, the only one that can be pro¬ 
bated is the last will. In this case, for instance, Irvin 
S. Feitel, although he is the residuary legatee and tes¬ 
tamentary executor named in all of the wills, cannot 
ask to have one of the previous wills of the testator 
probated unless and until the last will is annulled. 
Hence, to maintain that the wills which have not been 
probated cannot be considered, in determining whether 
the plaintiff has a right of action to annul the last will 
of the testator, would lead to strange consequences, 
and would be contrary to that policy of the law which 
is opposed to a multiplicity of suits; * * * ” 

Exclusion of the heir on preliminary issue also has the 
support of Cowan v. Walker, 117 Tenn. 135, 96 S. W. 967 
(1906), a case frequently cited by the court which decided 
it and most recently in Bridges v. Agee, 167 Tenn. 324, 69 
S. W. 2d 891 (1934), on the precise point now involved. In 
the Bridges case, the executor was criticized for withhold¬ 
ing a prior will until he had lost a contest over the last will, 
since the heirs could have been excluded from the contest 
by a proof of the prior will. Cowan v. Walker was not 
superseded by Lillard v. Tolliver, 154 Tenn. 304, 285 S. W. 
576 (1926), as caveator contended below. Both cases, 
Cowan v. Walker and Lillard v. Tolliver, are shown to be 
consistent and good law in Bridges v. Agee. 

The Cowan case is particularly apt since the proponent 
of the last will offered proof of the validity of the prior 
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will and it was held that on the basis of this uncontradicted 
evidence the caveat should be dismissed. The Court sai 
in part: 

‘‘Let it be granted, however, to the petitioner, that 
prima facie, being one of the next of kin of the de¬ 
ceased, he had the right claimed for him by his counsel, 
yet we think this prima facie case is necessarily mejt 
and destroyed by the existence of the earlier, valid, bqt 
unprobated, will. This leaves him a stranger to the 
estate, and as such without any right of contest.” 

See also Connor v. Brown, 3 A. 2d 64 (Del. Super. 1938) 
and cf. Wilcoxon v. WUcoxon, 165 Ill. 454, 46 N. E. 369 
(1897) and Tott v. Tott, 265 Ill. 364, 106 N. E. 959 (1914). 

Cases From Other Jurisdictions to the Contrary are 

Unsound. 

In conflict with the foregoing are cases from some juri 
dictions holding that the heir may file his contest evejn 
though he is excluded by a prior will. Appellee has here¬ 
tofore relied on Marr v. Barnes, 126 Kan. 84, 267 Pac. 9 
(1928) and Murphy’s Ex’r v. Murphy, 23 Ky. L. Rep. 1460, 
65 S. W. 165 (1901). The Murphy case hardly considered 
the point at all, and the Marr case rests on reasoning ob¬ 
viously unsound, namely that an unprobated will cannot be 
considered as a valid will for the purpose of excluding the 
heir, simply because it is unprobated. This notion is un¬ 
answerably refuted by the opinion in the Feitel case, supra. 
The Marr case relies on the Murphy case, and in quoting 
from Alexander, Commentaries on Wills (1918), con¬ 
veniently stops short of the qualifying sentence: “If ho 
pecuniary benefit will inure to one by reason of the will jn 
question being declared invalid, such a one has no ri 
of contest.” 

The Maryland Cases. 

The Court will quite appropriately inquire as to the lhw 
of Maryland, upon which our testamentary law is founded. 
There are expressions in Eamill v. Hamill, 162 Md. 159,159 
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Atl. 247 (1932) and a decision in Associated Professors v. 
Stuart, 179 Md. 96, 16 A. 2d 895 (1940), which, might be 
considered as militating against the position of appellants. 
In the HamiU case, caveator was both an heir and a legatee 
under a prior will and the court held that he could proceed 
with his contest without then electing a basis for his inter¬ 
est. Statements that he could have proceeded with his con¬ 
test in either capacity independently were not necessary 
to the decision, since he was not an heir wholly excluded by 
a prior will. In the Associated Professors case, two of the 
caveators again were both heirs and legatees under a prior 
will, but receiving less as legatees under the prior will than 
they would receive under the last will, they were forced to 
rely on their interest as heirs. The Court stated that they 
were entitled to continue their contest in this capacity and 
in succession to challenge each will. Here again the result 
was not affected by this point, because the caveators were 
legion and several others were properly interested as leg¬ 
atees under the earlier will. The contest would have pro¬ 
ceeded in any event and did not depend on the interest of 
those two alone. A different case would have been pre¬ 
sented had the legatees under the earlier will been satisfied 
and refrained from contest, as in the instant case. 

The Maryland law is not in this respect parallel to that 
of the District, since there is in Maryland no statutory re¬ 
striction on caveators such as D. C. Code, 1940, § 19-309. 
This section had its origin not in the Testamentary Act 
of 1797, 2 Kilty’s Maryland Laws, but in the amendatory 
act of June 8,1898, § 5, 30 Stat. 434, incorporated into § 137 
of the 1901 Code, 31 Stat. 1212. 

The contentions of appellants, however, rest on firmer 
ground. To permit an heir to challenge successively more 
than one will, without at the outset setting forth his entire 
interest in the estate is totally inconsistent with the many 
decisions in both Maryland and the District which require 
the caveator’s interest to be alleged and proved as a pre¬ 
liminary matter. There is in any event no reason to follow 
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Maryland decisions toward the adoption of an unwise rule 
which would prolong litigation at the behest of one who 
may ultimately not have any interest whatever. The inat- 
ter should be determined on preliminary issue without any 
mental gymnastics over the effect of an unprobated testa¬ 
mentary paper. 

Unnecessary Designation of Record and Printing of 

Appendix. 

It is felt that the ten pages of the transcript of record 
designated by appellee (R. 19-^27) and about eight pages 
of the appendix printed at her request* are irrelevant to 
the precise issue involved. It is regretted, therefore,! that 
contrary to the admonitions in Blake v. Trainer, 79 tf. S. 
App. D. C. 362,148 F. 2d 12 (1945), the appendix does not 
read as a concise compilation of the portions of the record 
relevant to the appeal, but is broken by matters relating 
to the interim administration of the estate and allegations 
in the pleadings relative not to the interest of the cavbator 
but to the purported grounds of contest which appellee had 
no standing to institute. 

Appellants have scrupulously avoided the counter-desig¬ 
nation of any further papers to avoid the confusion qf the 
single issue on this appeal. ! 

_ I 

* Page 6, par. 6 to end. 

7, top 13 lines. 

8, last 6 lines. 

9, aU 

10, aU. 

11, all. 

12, all bat last 7 lines.. 

13, par. 4 to end. 

14, all. 

15, top 11 lines. 

17, last 6 lines. 

18, all. 


I 

I 
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CONCLUSION. 

The decision of the Court below would permit an heir 
to prolong litigation and hold up the administration of the 
estate of a decedent for a long period while successive will 
contests are pursued by one who may ultimately be found 
without interest in the estate. A reversal is important in 
the general interests of prompt settlement of estates in 
the District of Columbia. 

In line with Angell v. Groff and Naylor v. Mealy, supra, 
where the court dismissed caveats of kin of a degree too 
remote, Parks v. Calvert, supra, similar with respect to a 
legatee whose interests had been cut off by a prior unpro¬ 
bated will, and Werner v. Frederick, supra, where the leg¬ 
atee under a prior will was required to establish his inter¬ 
est as a preliminary matter, the principle should be applied 
in accordance with the sound reasoning of Succession of 
Feitel and Cowan v. Walker, supra, to exclude the heir 
whose interests have been cut off by a prior will. 

Kespectfully submitted, 

Caesar L. Aiello 

Llewellyn C. Thomas * 

Frank M. Stephen ,.jf 

• ** 

Attorneys for Appellants. 
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1 Filed Nov 13 1944 

j 

Last Will and Testament of John Henry Singer 

Know All Men by These Presents: 

That I, John Henry Singer of Washington, District of 
Columbia, being of sound and disposing mind and memory, 
and desiring to make testamentary disposition of all! my 
property, real, personal and mixed, wheresoever situate 
and howsoever acquired, including all after-acquired prop- 
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erty, of which I may die possessed or as to which I may 
have right of testamentary disposition at the time of my 
demise, do make, publish and declare this writing to be my 
Last Will and Testament, hereby revoking all previous 
wills, testaments and codicils thereto by me at any time 
made. 

First: I desire and direct that my just debts, including 
the expenses of my last illness and burial, be paid as soon 
as practicable after my demise. 

Second: All the rest, residue and remainder of my prop¬ 
erty, I give, devise and bequeath to National Baptist Me¬ 
morial Church, formerly known as “Immanuel Baptist 
Church of Washington, D. C.”, situated on Columbia Road, 
between Fifteenth and Sixteenth Streets, N. W., absolutely 
and in fee simple, for the purposes of the said church as 
in the wisdom of its Board of Deacons may be found 
proper; except that neither principal nor income of or from 
such devise and/or bequest may be used to defray the cur¬ 
rent or operating expenses of said church; and provided 
further that should there be provided from the said devise 
and/or bequest any permanent feature or appurtenance of 
said church, that then there shall be suitably displayed 
thereon a modest tablet bearing the following inscription: 

Presented by John Henry Singer 
in Memory of his Beloved Wife, 

Lulu Estelle Metcalf Singer. 

Third: I hereby nominate and appoint to be Executor 
of this, my last Will and Testament, the Chairman of the 
Board of Trustees of the said National Baptist Memorial 
Church who shall hold that position when this, my Last 
Will and Testament, shall be offered for probate, and de¬ 
sire and direct that he be required to give no bond as such. 

In Witness Whereof; I have hereunto set my hand and 
seal this 3rd day of Aug., 1944. 

Me. John Henby Singer 


(seal) 
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Signed, sealed, published and declared by thd above 
named testator as and from his Last Will and Testament, 
in our presence, and we, at his request, in his presence and 
in the presence of each other, have signed our names and 
written our respective addresses as attesting witnesses on 
the day and year last above written: 

Name Arthur D. Hilton 

Address 1801 Columbia Rd., N. W., #4 

Name Walter M. Norris 

Address 1705 Lanier Place, N. W., #303 

Name George A. Birds all 

Address 301 So. Highland St., Arlington, Va. 

(Endorsement: Will of John Henry Singer, Filfed No¬ 
vember 13,1944. Victor S. Mersch, Register of Wills^ D. C., 
Clerk of Probate Court.) 

2 Filed Nov 13 1944 

Last Will and Testament 

I 

Of Mr. John Henry Singer 
In the Name of God, Amen, 

I, Mr. John Henry Singer of 1328 Columbia Rd., Jf. W., 
Washington, D. C., being of sound and disposing mind, 
memory and understanding, and capable of executing a 
valid deed or contract, considering the certainty of! death 
and the uncertainty of time thereof, and being desitous to 
settle my worldly affairs, and thereby be the bettejr pre¬ 
pared to leave this world when it shall please the Alijiighty 
to call me hence, do hereby make, publish and declare this 
my last Will and Testament, hereby revoking and annulling 
all wills and testamentary dispositions heretofore m^de by 
me, in manner and form following, that is to say: 

First, and principally, I commit my soul into the [hands 
of Almighty God, and my body to the earth, to be depently 

buried at the discretion of my execu.hereinafter 

named; and my will is, that all my just debts and fmneral 
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expenses shall be paid by my execut.hereinafter 

named as soon after my decease as shall be convenient: 

Second, I give, devise and bequeath to Mr. Gilbert S. 
Lonas and Mrs. Louise Lonas, housekeepers for me at the 
present address 1328 Columbia Ed. N. W. all right and title 
and interest in all personal property and real estate and 
possession of all clothing and Studebaker President Auto¬ 
mobile Sedan. Cemetry lots to be enjoyed by them there 
Natural Life and at there death they should do what is 
Wise. 

3 All the rest and residue of my estate, both real, 
personal and mixed, I give, devise and bequeath to 
my Mr. Gilbert S. Lonas and Mrs. Louise A. Lonas and to 
them and their heirs and assigns forever, share and share 
alike, as tenants in common. 

And Lastly, I do hereby nominate, constitute and appoint 
my Mr. Gilbert S. Lonas and Mrs. Louise A. Lonas ex- 
ecutix of this, my last Will and Testament, and I desire 
that my executix hereinbefore named shall not be required 
to give bond for the faithful performance of the duties of 
that office. 

In Testimony Whereof, I have set my hand and seal to 
this, my last Will and Testament, at 1328 Columbia Eoad 
N. W., Washington, D. C., this October 11 day of 1944 in 
the year of our Lord one thousand nine hundred and forty- 
four. 

Me. John Henry Singer 

(seal) 

Signed, Sealed, Published, and Declared, by Mr. John 
Henry Singer the above-named testator, as and for his last 
Will and Testament, in our presence, and at his request, 
and in his presence, and in the presence of each other, we 
have hereunto subscribed our names as attesting witnesses. 

Dellia May MoIvor, 

Residence 1810 Newton St. N. W., D. C. 

A. L. McIvor, 

Residence 1810 Newton St. N. W., D. C. 
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4 Petition for Probate of Will and for Letters 

Testamentary 

i . 

The Petition of Gilbert S. Lonas and Louise Lonas, his 
wife, respectfully represents: 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia, residing at #1328 Colom¬ 
bia Road, Northwest, Washington, D. C., of adult age, knd 
not under any legal disability, and make this application 
as the Executors nominated in the Will of the above nanjied 
decedent. 

2. That John Henry Singer, late an adult citizen of ithe 
United States, domiciled in the District of Columbia, died 
on the 11th day of November, A. D., 1944, leaving a paper 
in the nature of a last Will and Testament bearing date [the 
11th day of October, A. D., 1944, in which your petitioners 
were named as Executors, which said Will is now on [file 
in the office of the Register of Wills for the District of 
Columbia; that no other paper in the nature of testamentary 
disposition of the decedent’s estate has been found except 
a paper writing dated August 3, 1944, and filed for record 
in this Court which has not been proven, and your Peti¬ 
tioners believe that the above mentioned paper writing in 
which your Petitioners are named Executors is the last 'Will 
and Testament of said decendent. 

3. That said testator was unmarried at the time of iiis 
death and that the heirs at law and next of kin of the skid 
John Henry Singer are unknown to your Petitioner, the 
said John Henry Singer having often stated to your Peti¬ 
tioners that he had not heard from any of his heirs at Jaw 
and next of kin for over twenty years and did not know the 

whereabouts of any of them if they are still living. 

5 4. That the said John Henry Singer died seized 
and possessed of premises #1328 Columbia Road, 

Northwest, Washington, D. C., assessed for the purpose^ of 
taxation at $7847.00 which *he obtained as surviving joint 
tenant of Lulu Metcalf Singer by virtue of a deed frpm 
Sylvan Felter, Trustee, recorded among the Land Records 
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of the District of Columbia in Liber No. 7788, folio 574, 
and cemetery lots in Cedar Hill Cemetery in Prince 
George’s County, Maryland, value at $700.00. 

5. And that said John Henry Singer also died seised of 
personal property amounting to approximately $3,000.00 in 
which is probably included the $600.00 cash and tangible 
personal property of $500.00 as mentioned in the Petition 
filed to probate the Will of said Lulu Metcalf Singer, the 
deceased wife of said John Henry Singer, said Will being 
filed for record in this Court but not yet admitted to pro¬ 
bate, said personal property also including $1756.00 in cash 
and two U. S. War Savings Bonds which are now in the 
possession of the Property Clerk of the District of Colum¬ 
bia, and a 1932 Studebaker sedan valued at approximately 
$75.00 and the balance due on the sale of two lots in District 
Heights, Prince George’s County, Maryland. 

6. That the said John Henry Singer left debts, including 
the expenses of his funeral, estimated at $500.00. 

Wherefore, Petitioners pray: 

1. That citation issue against the unknown heirs at law 
and next of kin of said John Henry Singer and the District 
of Columbia and to the United States of America, and that 
notice by publication may issue directed to any of them 
who may be returned “not to be found”. 

2. That said paper writing dated the 11th day of October, 
1944, be admitted to probate and record as the last will and 
testament of the said John Henry Singer, deceased, as 
to both real and personal property. 

3. That Letters Testamentary issue to these Petitioners 

as Executors named in said Will. 

6 4. And for such other and further relief as the 

nature of the case may require and to this Honorable 
Court shall seem proper. 

Gilbert S. Lonas 
Louise A. Lonas 
Petitioners . 

Frank M. Stephen, 

Attorney for Petitioners. 
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District op Columbia, ss : 

We, the undersigned, Gilbert S. Lonas and Louise Lqnas, 
solemnly swear that we have read the foregoing and an¬ 
nexed petition by us subscribed and know the contents 
thereof; that the facts therein stated of our personal 
knowledge are true and those stated upon information and 
belief we believe to be true. 

Gilbert S. Lonas 
Louise A. Lonas 


Subscribed and sworn to before me this 27th day of 
November, A. D., 1944. 


(sIjal) 

* • * * 


Morris Abrams, 

Notary Public, D. C .j 

* • • * # i * 


7 Order for Probate and Letters Testamentary 
with General Undertaking 

Upon consideration of the petition of Gilbert S. Lonas 
and Louise Lonas, his wife, filed herein the 8th day of 
December, 1944, for the probate of the will of John Hpnrv 
Singer, in which they were named Executors, said will l^eing 
dated the 11th day of October, 1944, and for Letters Testa¬ 
mentary thereon, and it appearing to the satisfaction of the 
Court that the said last will and testament of said John 
Henry Singer dated the 11th day of October, 1944, has f^een 
duly proven, and that process has been completed against 
the unknown heirs of the said decedent, and the United 
States of America, and the District of Columbia, and that 
the caveat to said will filed by Nellie May Truett, Minnie 
Betts, and Frank C. Betts, her son, has been dismissed, it 
is by the Court this 13th day of July, 1945. 

Adjudged, Ordered and Decreed That the said wijl be 
and is hereby admitted to probate and record as a will of 
real and personal property, and that letters testameritary 
are granted and shall issue to Gilbert S. Lonas and Liuise 
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Lonas, the Executors named in said will, provided they 
first file their undertaking in the penal sum of One Thou¬ 
sand Dollars with surety approved by the Court, condi¬ 
tioned for the faithful performance of their trust 

Daniel W. 0 ’Donohue, 

Justice. 

m (Endorsement: Order for Probate and Letters Testa¬ 
mentary with General Undertaking, Filed July 13, 1945. 
Victor S. Mersch, Register of Wills, D. C., Clerk of Pro- 


bate Court.) 
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Petition for Caveat 
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The petition of Minnie Betts respectfully represents^ to 
this Honorable Court: 

1. That she is a citizen and resident of Pasadena, Califor¬ 
nia; that she is a sister and the sole surviving heir of John 
Henry Singer, deceased, and that she is of full age. 

2. That she has notice that a certain paper writing bear¬ 
ing date of the 11th day of October, 1944 has been filed in 
this Honorable Court as the last will and testament of 
said John Henry Singer, deceased, and that by order en¬ 
tered on July 13,1945 said paper writing has been admitted 
to probate and that Gilbert Lonas and Louise Lonas have 
been appointed as executors thereof. 

3. That the interests of petitioner have been and in the 
future would continue to be injuriously affected by the 
allowance of said pretended will and its admission to pro¬ 
bate ; that she does hereby contest the probate and validity 
of said paper writing purporting to be the last will and 
testament of John Henry Singer, deceased, and for that 
purpose alleges: 

First: That said paper writing bearing date of the 11th 
day of October, 1944 is not the last will and testament of 
said deceased. 

Second: That the attesting witnesses to said alleged 
will did not nor did any one of them sign his or her name 
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as a witness to the said alleged will at the request of the 
said John Henry Singer. 

Third: That the said deceased was not, at the t^ime of 
the making and subscribing or of the acknowledging by 
him of said paper writing, of sound mind and memory or in 
any respect capable of making a will. 

Fourth: That the said paper writing purporting to be 
the last will and testament of said deceased, was 
9 obtained and the execution thereof procure^ from 
the said John Henry Singer by fraud and deceit exer¬ 
cised upon him by Hilbert Lonas and Louise Lonas or some 
ether person or persons unknown to petitioner. 

Said fraud and deceit was perpetrated in various ways, 
some of which are unknown to your petitioner but among 
which was the following, to wit: 

After the death of his wife on or about July 9, 1945, the 
decedent lived alone, having no family or any relatives 
whatever except the petitioner residing in California, and 
a sister-in-law, Nellie May Truett, residing in nearby Mary¬ 
land. Decedent was then advanced in years, bein^ past 
70 years of age, and in ill health, being an extreme aldoholic. 
After the death of his wife, he undertook to administer 
her estate and manage property including a small apart¬ 
ment house at 1328 Columbia Road, N. W. He sougjht and 
obtained institutional treatment for alcoholism f<j>r one 
period ending July 18, 1944 and for another from Jfuly 24 
to 29, 1944. Thereafter, he was under treatment ifor the 
same condition in the Oarfield Memorial Hospital from 
September 20 to October 3,1944. The petitioner wasj lonely 
and being thus ill and overworked for his age and the con¬ 
dition of his health, badly needed someone to care fc|r him, 
keep him company and assist him with his business^ The 
sister-in-law, Nellie May Truett, aided decedent to the best 
of her ability but she, being a widow with business of her 
own to attend to and herself being advanced in agej being 
nearly 80 years of age, was unable fully to render the aid 
and assistance needed by decedent. Nevertheless, decedent 
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was thankful for the help rendered by his sister-in-law often 
expressing his thanks and appreciation for it along with 
frequently expressed assurances that said sister-in-law 
would be amply provided for from the estate of decedent’s 
wife and, in the event of his death, from the decedent’s own 
estate. 

During the existence of circumstances as above described, 
Louise Lonas (sometimes known as Louise Laurence) en¬ 
tered into an agreement with decedent to keep house for 
him and to aid in the upkeep of the apartment house, re¬ 
ferred to heretofore, in return for living quarters in the 
apartment house. Thereafter Gilbert Lonas came to 
10 live with the said Louise representing to decedent and 
to others that he was her husband. Thereafter, com¬ 
mencing about the middle of September, 1944, Louise Lonas 
and Gilbert Lonas living together as man and wife in one 
of the apartments under the management of decedent, rep¬ 
resented to him that they were dependable people, inter¬ 
ested in his welfare and able and willing to care for him 
personally and assist him with his business. When de¬ 
cedent became ill on or about September 20, 1944, the said 
Louise and Gilbert manifested great concern and anxiety 
regarding his condition and promptly earnestly sought 
medical aid and hospital care for decedent, said hospital 
care being that at the Garfield Memorial Hospital from 
September 20 to October 3,1944 referred to hereinabove. 

All of such representations were false and fradulent in 
this: They were made for the purpose only of inducing 
decedent to execute a will of all of his property to them, 
the said Louise and Gilbert Lonas; moreover, the said 
Louise and Gilbert were not, according to information and 
belief of this petitioner, man and wife, nor did they have 
any intentions or desire faithfully to care for the decedent 
as they had represented, and contrary to their representa¬ 
tions they in fact did not care for decedent, but neglected 
him grossly upon his first illness subsequent to October 11, 
1944, the date of the pretended will leaving all of his prop- 
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erty to them. At the time of such illness, subsequent to 
the date of the said pretended will, they sought neither 
medical aid nor hosiptal care for decedent as they had done 
on the above mentioned occasion prior to the date of |said 
pretended will, but allowed him to lie in a drunken stiipor 
and contributed to such condition by giving him additional 
alcohol from time to time until his death resulted. 

Moreover, subsequent to the death of decedent the ^aid 
Louise and Gilbert Lonas repeatedly spoke of the decedent 
with the utmost disrespect further manifesting that they 
never had any feeling of love or sympathy for him or hopest 
interest in his health and well being as they had falisely 
represented to him to induce him to will all of his property 
to them and none to either his sister or sister-in-law, 
11 the natural objects of his affections. 

Fifth: That the said paper writing purporting to 
be the last will and testament of said deceased, was obtained 
and the execution thereof procured from the said John 
Henry Singer by the undue influence, duress and coercion 
exercised upon him by Louise Lonas and Gilbert Lonas or 
some other person or persons unknown to petitioner. 

4. That Louise Lonas and Gilbert Lonas are eijtire 
strangers to the family of John Henry Singer and partic¬ 
ularly to this petitioner, sole heir of John Henry Singer; 
that their only interests in the estate are to obtain the bene¬ 
fits of it for themselves; that as executors they are dissi¬ 
pating the assets and converting them to their own use j and 
that while the entire estate may prove to be of the v^lue 
of $20,000 or more, the executors are bonded only in the 
nominal amount of $1,000, an amount wholly inadequate for 
petitioner’s protection. All the foregoing are contrary to 
the interests of this petitioner. Accordingly, the appoint¬ 
ment of Louise Lonas and Gilbert Lonas as executors should 
be revoked and an administrator agreeable to this petitioner 
should be appointed. 

5. That by reason of the things hereinabove stated, 
Louise Lonas and Gilbert Lonas are not dependable ex- 
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editors to handle the assets of the estate pending final de¬ 
termination of the issues to be framed upon this caveat and 
therefore, pending such determination, their appointment 
should be suspended and a collector should be appointed 
temporarily to collect, conserve and administer the assets 
of the estate. 

Wherefore, the premises considered, the petitioner prays: 

1. That process may issue from this court requiring the 
parties in interest to answer the exigencies of this peti¬ 
tioner. 

2. That the probate of the said pretended will, bearing 
date of October 11,1944, be revoked. 

3. That pending determination of the issues to be framed 
upon this caveat, the appointment of Louise Lonas and 
Gilbert Lonas as executors of the estate be suspended and 
that a collector be appointed temporarily to collect, con¬ 
serve and administer the assets of the estate. 

12 4. That upon final determination of the issues to 
be framed by this caveat, the appointment of Louise 

Lonas and Gilbert Lonas as executors of this estate be per¬ 
manently revoked and that an administrator agreeable to 
this petitioner be appointed. 

5. That issues may be framed between the caveator and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

6. And for such other and further relief as to the Court 
may seem meet and proper. 

Minnie Betts. 

(Endorsement: Petition for Caveat, Filed September 
14,1945. Victor S. Mersch, Register of Wills, D. C., Clerk 
of Probate Court.) 

*••••••••• 

13 Answer to Caveat 

Comes now Gilbert S. Lonas and Louise A. Lonas, and 
in answer to the petition for caveat, who were named as 
Executors in a certain paper writing bearing date the 11th 
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day of October, 1944, filed in this Court and purporting to 
be the last Will and Testament of John Henry Singer ^ays: 

1. In answer to paragraph 1 of said petition for caveat, 
respondents are not advised as to the residence of| the 
caveator or her relationship to the deceased, John Henry 
Singer. 

2. Respondents admit the allegations of paragraph 2. 

3. Respondents deny that the interest of petitioner have 
been and in the future will continue to be injuriously 
affected by the allowance of said pretended will ancl its 
admission to probate, and further state that said will! has 
been admitted to probate, and that they have been appoihted 
as Executors by this Honorable Court in the above entitled 
cause and are serving as such under bond as require^ by 
the Court, and have performed the duties encumbered upon 
Executors by giving notice to creditors and attending to 
the other matters and details which are prescribed by 

law. 

14 4. That respondents deny that said paper writing 

bearing date of the 11th day of October, 1944, isj not 
the Last Will and Testament of said decedent, and allege 
the same to be his Last Will and Testament. 

5. Respondents deny that the attesting witnesses to said 
will did not, or did anyone of them sign his, or her name 
as a witness to said will at the request of said John H^nry 
Singer, and aver the fact to be that they served as attesting 
witnesses at the request of the decedent in full conformity 
with law. 

6. Respondents deny that the deceased was not at the 
time of the making and subscribing or of the acknowledging 
by him of said paper writing of sound mind and memory 
or in any respect capable of making a will, and aver the 
fact to be that he was of sound mind and capable of exe¬ 
cuting a valid will or valid deed or contract, and wa£ in 
full possession of his mental faculties as of the time of! the 
execution of said will. 

7. Respondents deny that the said paper writing (pro¬ 
bated as aforesaid as the Last Will and Testament of J]ohn 
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Henry Singer was obtained and the execution thereof pro¬ 
cured by fraud and deceit exercised upon him by respon¬ 
dents or any other person or persons whomsoever. 

8. And further answering said paragraph, the respon¬ 
dents deny the practice of any fraud and deceit upon the 
decedent in any manner or way whatsover, and that the 
allegations contained in said paragraph are attempted 
statements of fact which should not comprise any part of a 
petition for caveat, and therefore respondents consider that 
they are not required to answer said allegations of said 
paragraph. 

15 9. Respondents deny that said paper writing pur¬ 

porting to be the Last Will and Testament of said 
deceased was obtained or the execution thereof procured 
from the said John Henry Singer by undue influence, duress, 
or coercion exercised upon him by them, or any other per¬ 
son or persons whatsoever. 

10. Respondents deny the allegations of paragraph 4. 

11. Respondents deny the allegations of paragraph 5, and 
state that they have given bond as Executors, and that no 
asset of the estate has been dissipated, nor can it be, and 
that under the terms of the bond they have executed, it 
requires the counter-signature for them to withdraw or ex¬ 
pend any moneys on deposit in said estate. 

12. And further answering said petition for caveat, re¬ 
spondents allege that this is the second petition for caveat 
which has been filed; a previous petition having been filed 
by the same petitioner and the sister-in-law of the decedent, 
Nellie May Truett, and also by the son of the present peti¬ 
tioner; that said petition for caveat was dimissed without 
prejudice for the purpose of conserving the property, and 
it was agreed that respondents should be appointed and 
give bond as the Court required as Executors of the said 
estate, which requirement has been met. 

Wherefore, for the reasons above stated, respondents 
say that said property should remain in status quo until 
such time as the legal problems involved in this matter can 
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be properly determined, and so pray and ask for such other 
and further relief as in the premises may be meet andi just. 

Gilbert S. Lonas 
Louise A. Lonas 

N. C. Turnage, 

Frank M. Stephen, 

N. C. Turnage and Frank M. Stephen, 

Attorneys for Gilbert S. Lonas 
and Louise A. Lonas, 

Bank of Commerce & Savings Bldg., 

Washington 4, D. C. 

16 (Endorsement: Answer to Caveat, Filed Septem¬ 
ber 28, 1945. Victor S. Mersch, Register of vVills, 

D. C., Clerk of Probate Court.) 

• • * # * * * • # * 

17 Order Framing Issues 

Upon consideration of the caveat of Minnie Betts, jfiled 
herein against a certain paper writing bearing date! the 
11th day of October, 1944, filed herein, purporting to be 
the last will and testament of John Henry Singer, deceased, 
and of the Answer of Gilbert Lonas and Louise Lonas, filed 
thereto, it is by the Court this 29th day of October, 1945, 
Ordered, That the following issues be and they are hereby 
framed to be tried before a jury on the 5th day of Decem¬ 
ber, 1945. 

One: Was the paper writing filed in this Court and Rear¬ 
ing date the 11th day of October, 1944, the will and testa¬ 
ment of John Henry Singer, deceased? 

Two: Was the said paper writing dated the 11th day of 
October, 1944, purporting to be the last will and testament 
of John Henry Singer, deceased, executed and attested in 
due form, as required by law? 

Three: Was the said John Henry Singer at the timje of 
the making and subscribing, or of the acknowledging by |him 
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of the said paper writing, of sound and disposing mind and 
capable of executing a valid deed or contract? 

Four: Was the said paper writing dated the 11th day of 
October 1944, obtained, or the execution thereof, or the sub¬ 
scription thereto, procured from the said John Henry 
Singer, deceased, by fraud or deceit practiced upon the 
said John Henry Singer by Gilbert Lonas, or Louise Lonas, 
or both of them, or by any other person or persons ? 

Five: Was the said paper writing dated the 11th day of 
October 1944, obtained, or the execution thereof procured, 
from the said John Henry Singer, deceased, by the undue 
influence or duress, or coercion of Gilbert Lonas or Louise 
Lonas, or both of them, or by any other person or persons? 

H. A. SCHWEINHAUT, 

Justice. 

(Endorsement: Order Framing Issues, Filed October 29, 
1945. Victor S. Mersch, Register of Wills, D. C., Clerk of 
Probate Court.) 

18 Pretrial Proceedings 

Statement of Nature of Case: 

The estate of John Henry Singer, deceased, Caveators 
allege that the instrument dated Oct. 11, 1944 was not the 
Will of the decedent for the following reasons: 

1. It was not duly executed and attested in the form re¬ 
quired by law. 

2. If so, it was obtained and procured by fraud or deceit 
practiced upon the decedent by either Gilbert Lonas or 
Louise Lonas or both of them or by some other person or 
persons. 

Thirdly,'the execution of the alleged Will was obtained as 
a result of undue influence or duress practiced upon the 
alleged testator by the said Gilbert Lonas or Louise Lonas 
or by both of them or some other person or persons. 

These issues as now settled constitute a change in the 
order framing the issues, signed by Mr. Justice Sehwein- 
haut, on Oct. 29,1945. 



In other words, the caveators admit the execution of | the 

* I 

alleged instrument and the testimentary capacity of (the 
alleged testator, reserving the other issues framed in the 
order for resolution by the Jury. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to present 
manifest injustice: 

The purported Will may be offered in evidence without 
formal proof. 

Autopsy report, if relevant, may be offered withput 
formal proof. 

Hospital records, pertaining to the hospitalization of jthe 
deceased, may be offered in evidence without formal pr^of 
insofar as relevant. 

The trial of this case is set for Feb. 6,1946. 

Date December 12,1945 

Matthew F. McGuire, 

Pretrial Justice. 

Keith L. Seegmiller, 

Attorney for Plaintiff. 

James R. Kirkland, 

Frank M. Stephen, 

Attorneys for Defendant. 


(Endorsement: Pretrial Proceedings, Filed December 
12, 1945. Victor S. Mersch, Register of Wills, D. C., Clbrk 
of Probate Court.) 


22 Order Revoking Letters 

It appearing to the Court that letters testamentary in t^ie 
above matter were issued by this Court to Gilbert Lonas 
and another on the 18th day of July, 1945, notwithstanding, 
as now appears on the record, the said Gilbert Lonas, having 
been convicted of an infamous offense, is not legally com- 
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petent to qualify or act as the executor of a will in the Dis¬ 
trict of Columbia, under the provisions of Title 20, Sec. 101 
of the District of Columbia Code (1940 Edition), it is there¬ 
fore, this 4 day of March, 1946, 

Ordered And Adjudged That: 

The said letters testamentary issued to the said Gilbert 
Lonas on the 18th day of July, 1945, are hereby revoked and 
annulled. 

Alexander Holtzoff, 

Justice. 

*#*#**•#*# 
23 Order Revoking Letters 

It appearing to the Court that, upon the representation of 
one Louise Lawrence, that she was Mrs. Louise A. Lonas, 
the wife of Gilbert Lonas, and legally qualified to act as 
executrix of the will of John Henry Singer, deceased, let¬ 
ters testamentary in the above matter were issued by this 
Court to Gilbert Lonas and his wife, Louise A. Lonas, on 
the 18th day of July, 1945, notwithstanding, as now appears 
on the record, the said Louise Lawrence is not Mrs. Louise 
A. Lonas, and is not the wife of said Gilbert Lonas, and 
whereas Mrs. Louise A. Lonas, if there be any such person, 
has not come forward to qualify as executrix under said will, 
and is not before the Court, it is therefore on this 4th day 
of March, 1946, 

Ordered And Adjudged That: 

The said letters testamentary issued to the said Louise A. 
Lonas on the 18th day of July, 1945, are hereby revoked and 
annulled. 

Alexander Holtzoff, 

Justice. 

*#**•••#•• 
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28 Motion for Judgment on the Pleading or in the Al¬ 

ternative for Amendment of Pre-trial Memo¬ 
randum. 

Gilbert S. Lonas and Louise Lawrence, also known as 
Louise A. Lonas, by their attorneys, move the Court for 
a judgment on the pleadings dismissing the petition £or 
caveat or in the alternative for amendment of the pre-trial 
memorandum in this cause and for reason therefor respect¬ 
fully state: 

1. Caveator is not a person in interest authorized to file 
the caveat in this cause. 

2. The record contains no certificate that the required 
notice of issues has been given as required by the statutej 

3. The pre-trial memorandum contains no reference to an 
important preliminary issue which may make unnecessary 
the trial of the caveat. 

4. Other reasons more fully set forth in the points and Hu- 
thcrities filed herewith. 

Caesar L. Aiello, 

Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington, D. C., 

Attorneys for Gilbert S. Lonas 
and Louise Lawrence. 

(Endorsement: Motion for Judgment on the Pleadiiigs 
or in the Alternative for Amendment of Pre-trial Memoran¬ 
dum, Filed May 6, 1946. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court.) 

29 Motion for Leave to Amend Answer to Caveat 

Gilbert S. Lonas and Louise Lawrence, also known as 
Louise A. Lonas, by their attorneys, move the court for leave 
to amend paragraph 3 of their answer filed herein on Sqp 1 
tember 28, 1945, to the petition for caveat filed September 
14,1945, to read as follows: 


20 


“3. Respondents deny that the interests of petitioner, 
Minnie Betts, have been and in the future will be injuriously 
affected by the allowance of the will dated October 11,1944, 
of decedent John Henry Singer, and they further deny that 
said Minnie Betts is a “person in interest’’ authorized by 
the statute to file a caveat to said will. 

“Further answering paragraph 3 of the petition for ca¬ 
veat, respondents aver that on August 3, 1944, said John 
Henry Singer made and published a valid and legal last will 
and testament and by said will he devised and bequeathed 
his entire estate to a certain beneficiary named therein, and 
that said Minnie Betts was not willed or bequeathed any 
part of said estate by said will, that will remained in full 
force and effect and is still in existence, having been filed 
with the Register of Wills of this Court on November 13, 
1944, and was never revoked in any way by said decedent, 
except by the execution of the later will, dated Octo- 
30 ber 11,1944, now being attacked in this case, that even 
if said later will, probated on July 13, 1945, is in¬ 
valid for any of the reasons set out in said petition for ca¬ 
veat of Minnie Betts and should be set aside as null and 
void, petitioner would not be entitled to any part of the es¬ 
tate of said John Henry Singer, deceased, and she has no 
interest whatever in said estate and has no right in law and 
equity to contest said will dated October 11, 1944.” 

and for reason therefore respectfully state: 

Said amendment will clarify the issue raised by simple 
denial of petitioner’s interest in the original answer, which 
issue is to be tried as a preliminary matter. 

Caesar L. Aiello, 

Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington, D. C., 
Attorneys for Gilbert S. Lonas 
and Louis Lawrence . • 



(Endorsement: Motion for Leave to Amend Answer to 
Caveat, Filed May 6,1946. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court.) 


31 Order Denying Leave to Amend Answer to Caveat 
and Denying Judgment on the Pleadings or Amend¬ 
ment of Pretrial Memorandum 

Upon consideration of the motion for leave to amend an¬ 
swer to caveat and of the motion for judgment on the plead¬ 
ings or in the alternative for amendment of pre-trial memo¬ 
randum, it is by the Court this 15th day of May, 1946, 
Ordered, that the said motions be and the same are hereby 


denied. 


No objection as to form 


Jennings Bailey, 
Justice. 


Llewellyn C. Thomas, 

7 

Counsel for proponents. 

Keith L. Seegmuller, 

Counsel for caw eat or. 

(Endorsement: Order Denying Leave to Amend Answer 
to Caveat and Denying Judgment on the Pleadings or 
Amendment of Pretrial Memorandum, Filed May 15, 1^46. 
Theodore Cogswell, Register of Wills, D. C., Clerk of pro¬ 
bate Court.) 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9298. 


GILBERT S. LONAS, LOUISE LAURENCE, Appellants. 
MINNIE BETTS, AppeUee. 


Special Appeal from an Order of the District Court of the 
United States for the District of Columbia, Holding a 
Probate Court. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

This appeal is from an order of the District Court deny¬ 
ing appellants’ belated attempt to raise a new issue of 
fact after the case had been set for trial on issues framed 
as to the validity of a purported will of John Henry Singer. 
Appellants now seek to deny, on factual grounds, that ap¬ 
pellee has an interest permitting her to contest the will. 
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The will which purports to have been executed on October 
11, 1944 (App. 3-4) was admitted to probate on petition 
of the appellants (App. 5-7) on July 13, 1945 (App. 7-8). 
In her petition for caveat filed on September 14,1945 (App. 
8-12) appellee alleged that she is a sister and heir at law 
of John Henry Singer and that “the interests of peti¬ 
tioner have been and in the future will continue to be in¬ 
juriously affected by the allowance of said pretended will 
and its admission to probate” (App. 8). Paragraph three 
of appellants’ answer may be construed as denying appel¬ 
lee’s interest in the estate involved (App. 13) but in any 
event there was clear waiver of any issue in that respect on 
repeated occasions thereafter. 

When an order framing issues was entered on October 
29, 1945 appellee’s interest to file the caveat was not ques¬ 
tioned (App. 15-16) and likewise no such question was 
raised at the pretrial conference held on December 12,1945 
(App. 16-17). Moreover, without question being raised as 
to appellee’s interest to demand such relief, the court en¬ 
tered orders on March 4, 1946 revoking letters testamen¬ 
tary earlier issued to appellants (App. 17-18). When the 
case was about to be called for trial on May 6, 1946 appel¬ 
lants first asserted that appellee’s interest to file a caveat 
as an heir had been cut off by a will earlier than the one 
relied upon by them purportedly executed by John Henry 
Singer on August 3, 1944 (App. 1-3). Motions filed on 
that date seeking judgment on the pleadings or leave to 
amend the pleadings and the pretrial order (App. 19-20) 
were denied by the order appealed from on May 15, 1946 
(App. 21). 

RULES AND STATUTES RELIED UPON. 

Rule 16 of the Federal Rules of Civil Procedure. 

“In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for 
a conference to consider 
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(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining admissions of facts 
and of documents which will avoid unnecessary 
proof; 

(4) The limitation of the number of expert wit¬ 
nesses ; 

(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evi¬ 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the ac¬ 
tion taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the par¬ 
ties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such ordei* 
when entered controls the subsequent course of thb 
action, unless modified at the trial to prevent manifedt 
injustice. The court in its discretion may establish 
by rule a pre-trial calendar on which actions may be 
placed for consideration as above provided and majp 
either confine the calendar to jury actions or to nori- 
jury actions or to extend it to all actions.’’ 

Section 19-309 D. C. Code (1940). j 

“If, upon the hearing of the application to admit k 
will to probate, the court shall decree that the sam|e 
be admitted to probate, any person in interest may filje 
a caveat to said will and pray that the probate thereof 
may be revoked at any time within three months afte|r 
such decree, if it be a will of personal property, and 
as far as it is a will of personal property; and if ix 
be a will of real estate, and as far as it is such will of 
real estate, any person interested actually served witji 
process or personally appearing in such proceedings 
may file such caveat within one year after such decree ; 
• • * ”. (Emphasis supplied.) 
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SUMMARY OF ARGUMENT. 

I. 

The judgment should be affirmed on procedural grounds. 
Denial of appellants’ motions for leave to raise a new issue 
was (a) required by Rule 16 of the Federal Rules of Civil 
Procedure, or (b) at least a matter within the discretion 
of the District Court and no abuse of discretion appears 
justifying reversal of the judgment. 

Rule 16 provides that the pretrial order controls the sub¬ 
sequent course of the litigation unless modified “at the 
trial” to prevent manifest injustice. The motion for modi¬ 
fication of the pretrial order was made and denied before 
the trial, not at the trial. We submit that rule absolutely 
prohibits amendment of the pretrial order before the trial 
but that in any event denial of the requested modification 
should be sustained as an exercise of sound discretion. 

n. 

The judgment should be affirmed as a correct holding on 
the merits of appellants’ contentions. As an heir of de¬ 
cedent appellee may challenge the will offered for probate 
by appellants even though there is on file another paper pur¬ 
porting to be a prior will disinheriting her. 

Appellee’s right as an heir to prosecute her caveat rests 
upon a statutory provision (D. C. Code 19-30$ (1940)) and 
judicial construction of it. Angell v. Groff, 42 App. D. C. 
198; Naylor v. Mealy, 62 App. D. C. 321, 67 F. 2d 693. De¬ 
cisions of the courts of Maryland from which state the pro¬ 
bate law of this jurisdiction was derived are in accord. 
Hamill v. Ha-mitt, 162 Md. 159,159 A. 247; Associated Pro - 
fessors v. Stuart, 179 Md. 96, 16 A. 2d 895. The true doc¬ 
trine applicable to a case of this character was stated ip 
Marr v. Barnes, 126 Kan. 84, 267, P. 9. The judgment of 
the court below is also supported by logic and practical 
considerations of procedure and fairness. 



All of the cases relied upon by the appellants are dis¬ 
tinguishable on the ground that validity of the earlier wife 
was either asserted and admitted by the caveator or ttie 
earlier wills were set up affirmatively by parties named in 
them, claiming rights under them and prepared to prove 
their validity. Here appellants were not named in the 
earlier will, they claim no rights under it and are not en¬ 
titled to offer it for litigation. 

ARGUMENT. 

L 

The Judgment Should be Affirmed on Procedural Grounds. 

The order appealed from was in effect denial of an ap¬ 
plication for modification of the pretrial order to incor¬ 
porate an additional issue of fact as to whether a certain 
paper writing bearing date of August 3, 1944 would be a 
valid will of John Henry Singer in the event probate ijs 
denied of the will relied upon by appellants. We submit 
that the denial was required at the time it was made by 
the provision of Rule Iff of the Federal Rules of Civil Pro¬ 
cedure that a pretrial order may be modified only 1 ‘at the 
trial”. • 

Unless modified to prevent manifest injustice the pre¬ 
trial order controls the subsequent litigation ( Brown V. 
Christman, 75 U. S. App. D. C. 203, 209,126 F. 2d 625, 63}.; 
Geopulos v. Maudes, 35 F. Supp. 276 (D. C. Dist. of Col.); 
Miles Laboratories v. Seignious, 30 F. Supp. 549 (D. <p. 
S. C.) and failure to raise an issue of fact for inclusion i|n 
the pretrial order constitutes a waiver of it. Frank jv. 
Giesy, 117 F. 2d 122 (C. C. A. 9). The court below wps 
abundantly justified as a matter of discretion in decliniiig 
to reopen the pretrial order and enlarge the issues. The}-e 
had been at least five earlier occasions when the new issue 
asserted by appellants should have been raised if seriously 
relied upon, namely, in the answer, at the time of framing 
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issues, at the pretrial conference and in connection with 
each of the two orders revoking the letters testamentary 
previously issued to the appellants. Appellants suggest 
that failure of the devisee under the former will to file a 
caveat gives rise to a presumption that there was no valid 
ground for contest of the later will (Br. 7). But the view 
is at least equally consistent that the earlier will was re¬ 
garded as defective—a view possibly shared by each of the 
several different counsel representing appellants prior to 
those prosecuting this appeal since each of them in effect 
waived the defense now sought to be injected. 

There was no adequate explanation for the belated and 
complete change of position to support a finding by the 
trial court that manifest injustice would result from try¬ 
ing the case on the issues as framed. The only explana¬ 
tion, that new counsel had entered the case, tends rather to 
show that the issue thus asserted so late likely is without 
merit. It is improbable that the three earlier competent 
counsel in the case all would have overlooked a substantial 
defense. Their conduct, having the effect of waiving the 
defense now asserted, is not to be taken lightly. 

As the record stood when the order appealed from was 
entered denial of the motions to amend the pretrial order 
was clearly within the sound discretion of the trial judge 
and upon that ground alone the judgment should be 
affirmed. 

IL 

The Judgment Should be Affirmed as a Correct Holding on 
the Merits of Appellants’ Contention. 

As an heir, appellee may challenge the will offered for 
probate by appellants even though there is on file* another 
paper purporting to be a prior will disinheriting her. Un- 

* We use the phrase “on file" merely to follow appellants’ statement 
of their position. We are unable to see that the fact of filing adds anything 
to their position or that their contentions could not be applied as well to 
another will not filed. 
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der the law of the District of Columbia, after a will has 
been admitted to probate as in the present case “any per¬ 
son in interest may file a caveat to said will and pray that 
the probate thereof may be revoked”, Code (1940) {Title 
19, Section 309. The phrase “any person in interest” has 
been construed by this court to include any person who 
“would have been entitled to a distributive share irj the 
estate” if the testator had died intestate. AngeU v. Qroff, 
42 App. D. C. 198, 201. This doctrine has been recon¬ 
sidered and confirmed by this court but in no wise modified. 
In Naylor v. Mealy, 62 App. D. C. 321, 322, 67 F« 2d 693, 
it was expressly restated with approval and the right to 
caveat denied to a party who was not an heir and who 
would not have been entitled to a distributive share ip the 
estate had the testator died intestate. In Werner v. Fred¬ 
erick, 68 App. D. C. 158, 94 F. 2d 827, the phrase “any per¬ 
son in interest” was held to include also a person claiiping 
a right to caveat as a devisee under an earlier will upon 
the condition, however, that said earlier will first be sl^own 
to be the last will and testament of the testator unles^ re¬ 
voked by the subsequent will which is the subject of caveat. 

While the holding in Werner v. Frederick has no dijrect 
application in the present case, it lends support indirectly 
to the position of the appellee. It apparently rests Upon 
the wholesome theory stated in the earlier cases that wfhile 
an heir (one entitled to a distributive share in the case of 
intestacy) is a party in interest by virtue of the lay of 
descent and distribution, one claiming in derogation ofi the 
right prescribed by law must first show the basis ofl his 
claim. Until proved, a will is a mere piece of paper with¬ 
out legal effect and the burden of proving it is upon the 
party claiming a right under it. 

Benefit to be derived from decisions in other jurisdic¬ 
tions is necessarily limited by reason of varying statutory 
provisions governing the right to file a caveat. But deci¬ 
sions from the courts of Maryland may properly bejex- 
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amined because the probate law of the District of Colum¬ 
bia was derived from and follows closely that of Maryland 
(Emery v. Emery, 45 App. D. C. 576, 579) and because it 
has been held in Maryland that any person having an in¬ 
terest in the property of a testator in the event his will is 
annulled may file a caveat to the will. Johnston v. WiUis, 
147 Md. 237, 240,127 A. 862, 864. 

In Hamill v. Hamill, 162 Md. 159; 158 A. 247, cited with 
approval by this court in Werner v. Frederick, supra, it 
was held that the interest of an heir to caveat a will and 
that of a devisee under a prior will are separate and dis¬ 
tinct and that either one or both constitutes an interest 
supporting the right to caveat a will. The court referred 
to these interests as “successive and distinct” and held 
that a person possessing both of them is not required to 
abandon one before asserting the other. The court further 
pointed out “if they were not beneficiaries under the first 
will then their interests as heirs at law would be sufficient 
to permit them to prosecute the caveat, because they can 
only attack one will at a time. Since they are beneficiaries 
under the earlier will, that fact alone gives them such an in¬ 
terest in the estate as will permit them to prosecute their 
caveat against the probated will. Nor is the fact that they 
have a greater interest than the law requires in itself a 
sufficient reason for requiring them to surrender a part of 
that interest in order to use the remainder”. See also 
Associated Professors v. Stuart, 179 Md. 96, 16 A. 2d 895. 

Whether the National Memorial Baptist Church, named 
in the alleged earlier will here, will ever assert any claim 
under it, and if not why not, is not indicated in the present 
record. Appellants would infer that the Church has inves¬ 
tigated and concluded that the will to appellants is valid 
(br. 7). But it may as well be, of course, that the Church 
has concluded that the will naming it is invalid or that both 
wills are invalid. In any event, if appellee should succeed 
in this proceeding in having probate of the will to appellants 
denied, she would be under no burden as a next step to dis- 
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prove the earlier will before seeking administration upon 
the estate as an intestate estate. The burden would be upon 
persons claiming under the earlier will, if any, to offer it 
for probate and prove it. There is no burden, we submit, 
to attack a purported will not offered and proved by a 
party claiming a right under it. It is for this very reason 
that one claiming under a will as in Werner v. Frederick, 
68 App. D. C. 158; 94 F. 2d 827, supra, must show that ex¬ 
cept for the will in contest it would operate to confer pome 
right upon him. 

In that case it was made clear that a prospective caveator 
must show “some legal claim upon the estate”. The “}egal 
claim” of an heir rests upon the statute which of course 
needs no proof. The fact that one must prove the validity 
of a document before he can claim under it logically excludes 
a conclusion that invalidity of the same document must be 
proved by one asserting a claim inconsistent with it. The 
true doctrine governing a case like the present one was ex¬ 
pressed in Marr et al v. Barnes et al, 126 Kan. 84; 267 jP. 9. 
There as here it was contended that an heir filing a caveat 
to a will first must show invalidity of a former wifi purport¬ 
ing to disinherit him. The court stated (P. p. 10) “lit is 
argued that because the unprobated wifi of July 20, i922, 
cut off the plaintiffs with a pittance, they have no concern 
with the validity or invalidity of the later will which is the 
subject matter of this lawsuit. But the will of July was 
never probated. Until that is done a wifi is merely ‘a sprap 
of paper’, mayhap of some evidential significance—no more. 
A wifi neither confers rights on its named beneficiaries nor 
deprives heirs of their rights until it has passed the scrutiny 
of the probate court; and its presentation for probate and 
some action favorable or unfavorable thereon by that tri¬ 
bunal are prerequisite to a contest over its validity in a 
court of general jurisdiction. Evans v. Evans, 100 Kan. 
608, 201 P. 60. * * * We note that the industry of counsel 
has unearthed cases which apparently hold that an heir 
who was disinherited by an earlier valid, unprobated wifi 
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amined because the probate law of the District of Colum¬ 
bia was derived from and follows closely that of Maryland 
(Emery v. Emery, 45 App. D. C. 576, 579) and because it 
has been held in Maryland that any person having an in¬ 
terest in the property of a testator in the event his will is 
annulled may file a caveat to the will. Johnston v. Willis, 
147 Md. 237, 240,127 A. 862, 864. 

In Hamill v. Hamill, 162 Md. 159; 158 A. 247, cited with 
approval by this court in Werner v. Frederick, supra, it 
was held that the interest of an heir to caveat a will and 
that of a devisee under a prior will are separate and dis¬ 
tinct and that either one or both constitutes an interest 
supporting the right to caveat a will. The court referred 
to these interests as “successive and distinct” and held 
that a person possessing both of them is not required to 
abandon one before asserting the other. The court further 
pointed out “if they were not beneficiaries under the first 
will then their interests as heirs at law would be sufficient 
to permit them to prosecute the caveat, because they can 
only attack one will at a time. Since they are beneficiaries 
under the earlier will, that fact alone gives them such an in¬ 
terest in the estate as will permit them to prosecute their 
caveat against the probated will. Nor is the fact that they 
have a greater interest than the law requires in itself a 
sufficient reason for requiring them to surrender a part of 
that interest in order to use the remainder”. See also 
Associated Professors v. Stuart, 179 Md. 96, 16 A. 2d 895. 

Whether the National Memorial Baptist Church, named 
in the alleged earlier will here, will ever assert any claim 
under it, and if not why not, is not indicated in the present 
record. Appellants would infer that the Church has inves¬ 
tigated and concluded that the will to appellants is valid 
(br. 7). But it may as well be, of course, that the Church 
has concluded that the will naming it is invalid or that both 
wills are invalid. In any event, if appellee should succeed 
in this proceeding in having probate of the will to appellants 
denied, she would be under no burden as a next step to dis- 
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prove the earlier will before seeking administration upon 
the estate as an intestate estate. The burden would be upon 
persons claiming under the earlier will, if any, to offer it 
for probate and prove it. There is no burden, we submit, 
to attack a purported will not offered and proved lj>y a 
party claiming a right under it. It is for this very reason 
that one claiming under a will as in Werner v. Frederick, 
68 App. D. C. 158; 94 F. 2d 827, supra, must show thalj. ex¬ 
cept for the will in contest it would operate to confer ^ome 
right upon him. 

In that case it was made clear that a prospective caveator 
must show “some legal claim upon the estate”. The “legal 
claim” of an heir rests upon the statute which of coarse 
needs no proof. The fact that one must prove the validity 
of a document before he ean claim under it logically excludes 
a conclusion that invalidity of the same document must be 
proved by one asserting a claim inconsistent with it. The 
true doctrine governing a case like the present one was ex¬ 
pressed in Marr et al v. Barnes et al, 126 Kan. 84; 267 P. 9. 
There as here it was contended that an heir filing a caveat 
to a will first must show invalidity of a former will purport¬ 
ing to disinherit him. The court stated (P. p. 10) “^t is 
argued that because the unprobated will of July 20, 1922, 
cut off the plaintiffs with a pittance, they have no concern 
with the validity or invalidity of the later will which is the 
subject matter of this lawsuit. But the will of July was 
never probated. Until that is done a will is merely ‘a scrap 
of paper’, mayhap of some evidential significance—no niore. 
A will neither confers rights on its named beneficiaries nor 
deprives heirs of their rights until it has passed the scrutiny 
of the probate court; and its presentation for probate and 
some action favorable or unfavorable thereon by that! tri¬ 
bunal are prerequisite to a contest over its validity in a 
court of general jurisdiction. Evans v. Evans, 100 Kan. 
608, 201 P. 60. * * • We note that the industry of counsel 
has unearthed cases which apparently hold that an heir 
who was disinherited by an earlier valid, unprobated will 
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cannot maintain an action to contest a later will or codicil. 
How an unprobated will could be said to be a valid will and 
used in litigation as a valid will to the prejudice of an heir 
who has never had a chance to question its validity calls 
for a subtlety of reasoning which we would not care to 
follow.” See also Murphy’s Ex’r. v. Murphy , 23 Ky. L. 
Rep. 1460, 65 S. W. 165. 

In a case like the Werner case in which caveat is at¬ 
tempted by one claiming under an earlier will neither hard¬ 
ship nor futility would result since one so claiming must 
ultimately prove the will naming him and presumably is 
prepared to do so. But an heir may never have to consider 
any prior wills at all since they may never be offered for 
probate and unless they are he will take the estate by oper¬ 
ation of law. It is time enough to require him to attack a 
will when it is offered by a party interested in it and rights 
are asserted under it in derogation of the right conferred 
upon him by law. It would be an undue hardship to compel 
him to disprove wills under which no claim will ever be 
made and such procedure would be futile in any event be¬ 
cause litigation here would not be binding upon parties 
later asserting claims under the prior will. 

On the other hand, appellants are not named in the earlier 
will; they have no right to assert any claim under it and 
hence have no interest permitting them to require deter¬ 
mination of the validity or invalidity of it. Even if it were 
the last will and testament of decedent they could not even 
offer it for probate. Hence, if validity of said earlier will 
should be determined in this proceeding no right under it 
would thereby be affected. Persons claiming under it, not 
being parties here, would not be bound. The objects of 
appellants here would be served as well by a prior will to 
fictitious devisees forged for the deliberate purpose of de¬ 
feating contest of the will offered by them. If their position 
is correct, a caveator would in the case of such forged will 
have the burden of proving the forgery, the facts of which 



would be well concealed, even though no person existed to 
claim any right under the forged document. 

We submit that appellants cannot thus shield themselves 
from inquiry by hiding behind a document as to which they 
are total strangers. 

CASES BELIED UPON BY APPELLANTS. 

Kashouty v. Deep, 75 U. S. App. D. C. 259, 126 F. 2d 233 
is wholly irrelevant to the issues in the present case. There 
the heirs of decedent and principal devisees under heij- will 
brought suit to cancel a deed of real property executed by 
her. The court held that under Title 20, Section 501 )D. C. 
Code (1940) heirs and devisees were not entitled to ijnain- 
tain the action. The court pointed out that an executor 
named in a will on file but not probated would be the proper 
party to maintain the action unless in a proceeding brought 
for that purpose the will was found to be invalid. The 
statute applied by the court provides: ‘‘Executors anji ad¬ 
ministrators shall have full power and authority to com¬ 
mence and prosecute any personal action at law or in equity 
which the testator or intestate might have commenced and 
prosecuted ...” 

All of the other cases relied upon by the appellants fall 
into one of the two following categories. 

1. Cases in which the caveators admitted that earlier [wills 
(in one case a deed) would deprive them of any interest 
in the estate even though the will in contest be set ^side. 
Wilcoxon v. Wilcoxon, 165 Ill. 454, 460, 46 N. E. 369J 371- 
372; Connor v. Brown, 3 A. 2d 64 (Del.); Yott v. Yoti, 265 
Ill. 364,106 N. E. 959. 

2. Cases in which proponents of the wills in contest [were 
also devisees under the earlier wills and who as such de¬ 
visees under the earlier wills affirmatively asserted lights 
under them and offered to prove that in any event they 
would deprive caveators of any interest in the esiates. 
Succession of Feitel, 187 La. 595, 175 So. 72; Bridyes v. 
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Agee, 167 Tenn. 324, 69 S. W. 2d 891; Cowan v. Walker, 
117 Tenn. 135, 96 S. W. 967; Lillard v. Tolliver, 154 Tenn. 
304, 285 S. W. 576. 

First Category 

In Wilcoxon v. PFiZcozcm the caveat was to a codicil to 
a will. In his bill the caveator recognized the validity of 
the will itself and sought only to have the codicil set aside. 
The will which he admitted was valid deprived him of any 
interest in the estate, conveying all of it to another. 

In Connor v. Brown the caveator was an heir at law of 
the decedent seeking to set aside the last of several wills 
executed by the decedent. The caveator affirmatively 
alleged and argued that the first of the series of the wills 
was -the true and valid will of the testatrix and the proof 
showed that he was entirely disinherited under that will. 

In Yott v. Yott caveator sought to set aside a will on the 
ground that all of testator’s property was conveyed subse¬ 
quent to execution of the will leaving nothing upon which 
the will could operate. The conveyance relied upon by the 
caveator divested him of any interest in the estate since it 
conveyed all of the property to another. One element in 
this case would make its listing under the second category 
of appellants’ case appropriate since both the deed relied 
upon as invalidating the will and the will in contest con¬ 
veyed the property to the same person and thus the pro¬ 
ponent of the will had an interest also in the deed and a 
right to assert a claim under it. 

Second Category 

In Succession of Feitel the proponent of the will in con¬ 
test was also named executor and residuary legatee under 
several earlier wills. The proponent affirmatively alleged 
his interest under the earlier wills, alleged that they were 
valid, offered to prove their validity and to show that in 
any event they would deprive the caveator of any interest 
in the estate. In its opinion in that case, the court emha- 


sized that the earlier wills were brought into litigation by 
a party named in them and asserting a claim under them. 
The court based its holding in the Feitel case in part upon 
its earlier decision in Succession of McDermott , 136 Lai 80; 
66 So. 546, distinguishing the McDermott case on the ground 
that there no one claimed anything under the earlier will. 
The decision in the McDermott case was that the validity of 
the earlier wills was irrelevant because the defendants in 
the caveat proceeding claimed nothing under the earlier 
wills and the court stated “it will be time enough to litigate 
over said purported wills when and if they shall be pro¬ 
bated or presented for probate at the instance of the execu¬ 
tors or legatees named therein”. This language was held 
inapplicable in the Feitel case on the ground that in the 
Feitel case executors and devisees named in the earlier Wills 
claimed something under them and offered to support their 
claims by proof. In fact in the Feitel case the earlier wills 
were pleaded in detail and each was offered conditionally 
for probate upon the condition that the next succeeding will 
be held invalid. 

The situation was substantially the same in the three 
Tennessee cases cited by appellants. In Bridges v. Agee 
the executor named in a will defended a contest of it unsuc¬ 
cessfully and later submitted for probate an earlier will 
likewise naming him as executor. The court pointed out 
that he could have submitted his earlier will in the previous 
proceedings and that it would have been better practice for 
him to have done so. In that case the court described its 
holding in the Lillard v. Tolliver as follows: j 

“In Lillard v. Tolliver it was held that on an issijie of 
devisavit vel non it was proper to permit the propound¬ 
ing of wills other than the first one offered for probate, 
and against which the contest was instituted, so that 
the jury under proper instructions might determine 
which of the wills was the true will of the decedent... 
the ruling went no further than this however” (p. &27). 
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In LiUard v. Tolliver and in Cowan v. Walker the pro¬ 
ponents of the wills in contest were also named as executors 
or devisees in the earlier wills and they affirmatively as¬ 
serted claims under such earlier wills with an offer to prove 
validity of them in the event the later wills were set aside. 

Clearly none of these cases has any tendency to support 
the position of appellants that the appellee in this case has 
a burden to allege and prove invalidity of the so-called 
earlier will of August 3, 1944 when no one having an inter¬ 
est in it has come forward to claim that it is valid. More¬ 
over, as shown by the holding in Bridges v. Agee, the Ten¬ 
nessee cases, upon which the appellants place so much reli¬ 
ance, go no further than to hold that the propounding of 
a number of wills in one suit for a determination at one time 
is a proper practice. They do not hold, as appellants here 
contend, that preliminary litigation on all wills in one pro¬ 
ceeding is essential to show the interest of an heir to file a 
caveat. 

THE RECORD AND APPENDIX. 

Regarding the record and appendix, to which attention 
has been specifically invited by the appellants (br. 13) it is 
probably enough to say that upon consideration of a motion 
for judgment on the pleadings or for amendment of the 
pleadings and the pretrial order, it is essential as a matter 
of fairness to the trial judge that at least all of the plead¬ 
ings be made readily available for this Court’s examination. 
The matter complained of by appellants consists for the 
most part of portions of the pleadings of which appellants 
had designated only part. The difference of view is to be 
accounted for, no doubt, by the fact that appellants seek to 
have reviewed here only an abstract question of law as to 
whether an heir seeking to set aside a will must allege and 
prove that her interest is not divested by a paper purport¬ 
ing to be an earlier will, while we insist that the ruling of 
the trial court involves also a matter of discretion as to 
whether the pretrial order should be amended. 
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On the discretionary question the entire history of the 
case becomes important, including the nature and character 
of the issues pleaded and framed, their seriousness as an 
inducement to resort to a defense of the character now as¬ 
serted, earlier opportunities to raise such defense and the 
fact that from the beginning, although present counsel en¬ 
tered the case late, appellants have been represented by 
competent counsel. 

CONCLUSION. 

It is respectfully submitted that, for the reasons stated 
herein, the judgment appealed from should be affirmed^ 

Keith L. Seegmeller, 

Bay B. Murdock, 

Attorneys for Appellee, j 
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Appellee in her brief relies upon authorities already dis¬ 
cussed in our original brief and therein shown to be either 
inapplicable to this case or else unsound and inconsistent 
with the basic reasoning of this Court in Werner v. Fred^ 
erick, 68 App. D. C. 158, 94 F. 2d 627 (1937). 
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It is curious that appellee does not in any manner state 
how she intends to circumvent the prior will of the testator, 
which also cuts off her inheritance. Apparently it is her 
contention that as heir she may speculate on her interests 
and in the meantime put the estate to the expense of her 
contest without explaining her ultimate right. 

Her brief does, however, make certain assertions which 
cannot remain unchallenged. It states that the authorities 
cited by appellant fall into two categories: (1) cases where 
the caveator admits validity of a prior will, (2) cases in 
which the persons defending the last will were also de¬ 
visees under previous wills affirmatively asserting rights 
under them. P. 11. And on p. 14, appears the following: 

“. . .in Cowan v. Walker the proponents of the wills 
in contest were also named as executors or devisees in 
the earlier wills and they affirmatively asserted claims 
under such earlier wills with an offer to prove validity 
of them in the event the later wills were set aside.’’ 

Cowan v. Walker, 117 Tenn. 135, 96 S. W. 967 (1906), is the 
case which on its facts most resembles this one and contains 
the most enlightening discussion of the rule properly to be 
applied in conformity with the doctrine of Werner v. Fred¬ 
erick. The opinion of the Tennessee Court does not sup¬ 
port the above assertion in appellee’s brief. It does not 
name the beneficiaries under either will of the decedent, 
Swepson, except to state that the caveator, Walker, was not 
among them. The executor in the prior will is not men¬ 
tioned, and as far as the report shows, the only factor com¬ 
mon to both wills is that a lawyer named Lucky drafted 
them both and had them for safe-keeping. The opinion 
does not state that the prior will was offered for probate, 
but as appellants have done here, the caveatee offered it 
in evidence in order to prove that the caveator’s claim was 
cut off, and he was therefore without interest. 

The major part of the opinion concerns the use of an 
improbaied instrument. After reviewing authorities, the 
Court said: 
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“Thus it will be seen, in the first of these caseb, a 
contestant was repelled by an unprobated will, anc(, in 
the second, an instrument, which was not only un^>ro- 
bated, but not offered for probate, was held to be com¬ 
petent as evidence to defeat the probate of an earlier 
will, which was propounded for probate. If these au¬ 
thorities are sound . . ., we are at a loss to understand 
why plaintiffs in error may not avail themselves of the 
unprobated will of 1900 to defeat the defendant in 
error in his effort at a contest in the present case. * * * 
“But, for the petitioner, it is said, though it should 
turn out that he has no interest in this estate, yetj as 
heir he has an apparent interest, and this entitles him 
to make this contest. 

“Under our authorities, however, a contestant must 
have a substantial interest which is to be served by his 
contest. * * * ” (Emphasis supplied) 

Succession of Feitel, 187 La. 595, 175 Sou. 72 (19^7), 
did involve prior wills naming the same executor, andj he 
made a conditional offer to probate them. We quoted fifom 
the opinion its very forceful statement that unprobated in¬ 
struments may be used to determine the interests of the 
caveator, in order to refute the contentions of appellee 
based on the rather absurd doctrine of Marr v. Barnes, 126 
Kan. 84, 267 Pac. 9 (1928). Appts’ brief pp. 9-10. The 
quoted reasoning from the Feitel case is equally pertinent 
whether or not the prior will is offered for probate. 

Succession of McDermott, 136 La. 79, 66 Sou. 546 (19}4), 
to which appellee refers, did not involve any question about 
the interest of the caveator to contest the will, and ha^ no 
hearing whatever on the point involved in this appeal. 

In short, John Henry Singer in August 1944 made a will 
giving all his property to his church. In October 1944; he 
changed his mind and made a will giving everything to ap¬ 
pellants. If there had been any infirmity in this last vtill, 
the church had an interest to contest it, not the appellee, 
because her interest was already cut off by a will which 
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would revive if the last will should fall. She must, to main¬ 
tain her case, assert that both wills are invalid, or else she 
is a person entirely without interest. 

PROCEDURE. 

Little need be said about the procedural points raised by 
the appellee. It is indeed regrettable that appellants have 
been put to such expense and trouble in the administration 
of the estate at the suit of a person without interest. As 
soon as their present counsel entered the case and dis¬ 
covered the point upon reviewing the record, motions were 
filed so as to compel a preliminary adjudication in accor¬ 
dance with the following admonition in Werner v. Fred¬ 
erick y supra: 

“ * • * The reason for requiring an interest to set 
aside a will to be shown, before an attack upon the will 
may^proceed, is that the estate of a decedent ought not 
be subjected to the trouble and expense of an attack, 
except by one who, if the attack prove successful, would 
have some legal claim upon the estate. • * * ” (Em¬ 
phasis supplied.) 

There is no substance to the objections raised under Fed¬ 
eral Rule of Civil Procedure 16 (raised for the first time 
in this Court). In Geopulos v. Mandes, 35 F. Supp. 276, 
which appellee cites (!), Chief Justice Laws allowed the 
defendant to raise the defense of laches after it had been 
omitted from the pre-trial memorandum, and at a hearing 
on motion for judgment, not at the trial, as appellee would 
appear to contend. 

Under Rule 16, modification of the pre-trial memorandum 
to prevent manifest injustice may be made at the trial. 
But if Rule 16 is construed as strictly as Respondent con¬ 
tends, it might well do substantial injustice. While the 
memorandum controls the case so long as it stands, Rule 
60 (b) naturally would permit its modification: “On mo- 


tion the court, upon such terms as are just, may relieve a 
party or his legal representative from a judgment, order, 
or proceeding taken against him through his mistake, in¬ 
advertence, surprise, or excusable neglect. ’ ’ 

A point so fundamental to the case, which may if de¬ 
cided favorably to appellants remove the entire basis of 
appellee’s case and the Court’s jurisdiction to entertain the 
caveat should not, we submit, be entangled with subtleties 
of procedure suggested by appellee. 

Respectfully submitted, 

I 

Caesar L. Aiello, 

Llewellyn C. Thomas, 

Frank M. Stephen, 

Attorneys for Appellant#. 


